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In our last issue, vol. 4 of 1977, some paragraphs of Lord Justice Ormrod’s 
interesting paper “‘A Lawyer Looks at Medical Ethics’’ became transposed. 
We feel it is right that this paper should be reproduced in its proper sequence. 


MEDICO-LEGAL SOCIETY 


A MEETING of the Society was held at the Royal Society of Medicine on 
iar 12th May, 1977. The President, Sir Norman Skelhorn, was in the 
chair. 


A LAWYER LOOKS AT MEDICAL ETHICS 


The Rt. Hon. Sir Roger Ormrod, FRCP 
Lord Justice of Appeal 


THE CHAIRMAN: Ladies and gentlemen, tonight we have a great privilege, 
in that Lord Justice Omrod has been good enough to come here and 
address us upon the subject, “‘A Lawyer Looks at Medical Ethics’’. No-one 
could be better qualified than he to do this, for he is a lawyer of great 
distinction and a Lord Justice of Appeal. He is also a qualified doctor and, 
among other things in his past, he was an Honorary Professor at Birming- 
ham University and a Professor of Legal Ethics. I ask him to be kind 
enough to give us his address. (A pplause.) 


Lorp Justice Ormrop: Mr. President, ladies and gentlemen, it is a great 
pleasure to me to be asked once again to address the Medico-Legal Society, 
but I should say at the outset that I did not volunteer to talk on this subject, 
except perhaps in the sense of “volunteers wanted—you and you”! I am, 
however, responsible for the actual title because, for reasons which I hope 
will become clear later on, I did not like the title which was originally 
suggested by your Honorary Secretary, which was something like “The 
Right to Life’. 

“Right” is a curious word: it has several quite different meanings, 
demonstrated by some of its opposites. It has at least three opposites, namely, 
wrong, obligation or duty, and left. The same phenomenon occurs in other 
languages; for example, droit, in French. The trouble is that some of these 
different meanings are sufficiently close to one another to overlap at the 
fringes and so produce what might really be called “interference phenom- 
ena” in the ideas associated with each of them. This can be confusing, 
especially when we are talking about “‘ethics”, which is concerned both with 
rights and duties and with conduct, that is right and wrong. 


Medical ethics is a tangled skein made up of many different strands, three 
of which can be more or less identified; the others are more elusive. These 
I propose to call the legal, the moral and the professional, although only the 
first of them has any precise meaning. 

The law sets the limits within which the medical profession must make its 
decisions about what to do or not to do in any given circumstances, but only 
the outermost limits. Within those limits the decision is the doctor’s, and in 
truth and in fact the law has little to contribute to the resolution of the 
doctor’s dilemma. 


Speaking generally, the criminal law fixes the negative limits, that is, it — 
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prescribes what must not be done, while the civil law, through the tort of 
negligence, fixes the positive limits, that is, what as a minimum the doctor 
ought to do. 


Doctors, quite naturally, constantly worry about their “legal position”. 
I can recall at least three occasions in my lifetime when counsel have been 
asked to write learned opinions on voluntary sterilization. The first two, if 
my memory is correct, expressed serious reservations; one felt some doubt 
about a crime called ‘““mayhem’’, which was a feudal offence designed to 
prevent “‘the lieges” being rendered less efficient as fighting men; the other 
wondered what defence the surgeon would have if prosecuted for unlawful 
wounding or causing grievous bodily harm under Section 18 or 20 of the 
Offences against the Person Act, to which consent is no defence. The third 
was more realistic and concluded that it was inconceivable that any pro- 
secuting authority, including of course your President, would contemplate 
such a prosecution. 


It is true that public opinion had moved on in the intervals between these 
opinions. But this anxiety about “the legal position” also cloaks another 
natural desire—to shift the responsibility by finding an extraneous or ready- 
made solution to the presenting problem. If only the law were clear, how 
much simpler it would be! But if it were clear, how long would it be before 
the law was seen to be interfering, limiting professional freedom, out of 
date, and inevitably out of touch? 


While the law fixes, however vaguely, the public limits, the moral strand 
determines the private limits within which the doctor, as an individual, 
makes his decisions. His moral standards may or may not accord with 
generally accepted views within the profession, and in extreme cases may 
possibly come into conflict with the law. This has happened occasionally in 
the past in relation to abortion and, if the law were to lag too far behind 
opinion and social attitudes, it could happen again. 


Medical martyrs, however, are rare birds. The moral strand is hard to 
define or describe, except where the obligation is prescribed by some form of 
authority, usually religious. On the other hand, all, or most of us, have 
stopping points beyond which we know we will not go, although we may be 
hard put to explain or justify them. These vary from individual to individual 
and are a compound of upbringing, personality, attitudes and sometimes, I 
think, conscious and sub-conscious fears. What is it that inhibits each one of 
us from doubling the dose of morphia or withholding the antibiotic; or on 
the other hand, encourages us to do so? 


But these moral issues, or some of them, raise acute problems. These 
decisions do not affect only the doctor; they impinge directly on the patients 
and it may be difficult to decide if or when the doctor should impose his 
moral code on his patient. There is an authoritarian in all of us. 

The third strand, which I have called the professional one, is far more 
difficult to discuss, let alone define. The legal and the moral strands are 
concerned with the ends of the spectrum, the black and the white areas: the 
professional strand covers the grey area in the middle, where guidelines are 
vague in the extreme and views are subject to relatively rapid change as 
experience grows. 


There is an ever-present temptation to try to push the problems away, into 
either the legal or the moral spheres in the hope of finding a prescribed 
solution, but this does not satisfy anyone; it merely produces legalistic or 
moralistic solutions which as a rule do not meet the case. Legal limits can 
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be changed, but moral limits are more or less fixed for each individual. 
Moral objections can sometimes be swallowed or abandoned, but they are 
difficult to modify, so from time to time there is a demand for the law or a 
judge to intervene and assume responsibility for the decision. But at any one 
time there is a discernible, if rarely explicitly expressed, consensus of pro- 
fessional opinion which forms round particular problems if they recur 
sufficiently frequently, or for other reasons attract professional attention. If 
similar decisions have to be made frequently and by numerous practitioners, 
something like a practice develops, much as it does in the administration of 
the law. It is from some such analysis as this that I think a lawyer would 
approach the problems of medical ethics. But there are two other general 
observations which he would build into his equations, particularly when he 
was considering the professional strand. He would note that in the thirty 
years since the Second World War, that is, in effect, the professional lifetime 
of people of my age, there has been a vast proliferation of ethical problems 
in the medical profession and in society generally. 


Before the war doctors were occasionally confronted with ethical prob- 
lems, but they were more or less stereotyped, and standard solutions were 
readily available, “What do you do if a patient admits to you that he or she 
has committed a criminal offence?”’, or ““What do you do when you find a 
chef with boils on his hands or face?”’ The lawyer, to preserve his perspec- 
tive, would look for an explanation of such a striking change and he would 
have no difficulty in finding it. 


Over the same period, scientific knowledge has expanded so greatly that it 
has, so to speak, passed the sound barrier. Up to the war, scientific know- 
ledge, particularly in medicine, was so limited that research could only be 
beneficial; it was difficult, if not impossible, to imagine that it could ever 
adversely affect mankind; every advance was a step forward in human 
welfare, with a few minor exceptions, such as work on poisonous gases left 
over from World War I and perhaps the early work on bacterial warfare. 


The Second World War changed all that. It led to the investment of vast 
sums of money in research of all kinds, which has continued unchecked 
until recently. Some of this was directed to obviously destructive and 
dangerous objectives such as the atomic bomb, some to less obviously 
dangerous ones, such as pesticides of all kinds. This enormous investment 
has led in science, as in other fields, to a corresponding increase in the 
capacity or capabilities of scientists and doctors, so that they can now do 
innumerable things which had been impossible before, and in some respects 
inconceivable. This means that the power of science and of those who can 
use it, has also enormously increased. The sound barrier is the point which 
is reached when the scientist, like others before him who have attained to 
great power, must sometimes decide to refrain from using it, if disaster is to 
be avoided. Science and medicine have now reached the point when it can 
no longer be assumed that the extension of power or capacity is necessarily 
in the interests of the human race. 


This does not mean that research on particular lines should be stopped; 
all attempts in the past to limit the acquisition of new knowledge have failed 
and will probably continue to fail; but the use of such newly acquired know- 
ledge can be controlled. Technology is the offspring of scientific research and 
the means by which the new knowledge is brought to practical use and it is 
the point at which effective decisions can be made about such use. The 
responsibility for making such decisions must lie primarily with those who 
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have the power to act. In medicine it is the doctor who alone can apply the 
new techniques and understand their implications. This leads to the inevit- 
able conclusion that responsibility is firmly linked to power, and cannot be 
passed on to others, especially to lawyers and legislators. In other words, 
such decisions, however difficult, must be taken by the medical profession, 
except perhaps at moments of great crisis when governments feel obliged 
to intervene. 


In parallel, and not wholly unconnected, with this great extension of 
Scientific capabilities, there has been marked and widespread change in 
moral attitudes. The questioning of accepted knowledge has extended to the 
questioning of moral attitudes, that is, of course, in the Western world, the 
moral teaching of Christianity and of other religions elsewhere. 


This means that the support of a form of authority, the accepted moral 
code, has largely gone, with the consequence that we are now faced re- 
peatedly with choices which have to be made by each one of us on each 
occasion for ourselves, where before little or no question of choosing would 
arise. This, in my view, should not be regarded as a regression. However 
disturbing and difficult the consequences may be the ability to choose 
imposes immense responsibilities, but it represents one of the greatest 
achievements of humanity. 


We can now look at some of the specific problems which have to be faced 
at the present time, and I will begin with abortion, which is one of the most 
topical. It is unique because it involves not simply doctor and patient, but the 
life of a third potential person who cannot take part in the decision making. 
It must, therefore, be a matter for society itself, that is, the solution must 
ultimately depend on the law. In such a case society alone can make the 
rules and, as we have seen, can change them. Grave moral issues and serious 
professional, clinical and social questions are involved, but the formulation 
of the rules, in the end, is a policy decision. Once it becomes clear that there 
is no conclusive objection to abortion on professional, clinical or social 
grounds, the moral issue has to be resolved in one way or another, and in 
this case opinion in society is deeply divided. 


As so often happens, only the two extreme positions are logically con- 
sistent; the so-called right of the fetus to life, and the so-called right of the 
mother to control over her own body. At present, neither of these positions 
commands sufficient support to be acceptable as the governing principle, so 
the lawyers must find a solution, either by compromise or by some arbitrary 
ruling. In this country we have adopted the former, while in the United 
States they have taken the latter course. 


The Abortion Act of 1967 retains the old common law concept that 
abortion is illegal, but grafts on to it the well-known exceptions. As you all 
know, termination of pregnancy may lawfully be carried out if either (a) 
the continuance of the pregnancy would involve greater risk to the life of 
the pregnant woman or of injury to her physical or mental health or of any 
existing children than if the pregnancy was terminated or (b) there is a 
substantial risk that the child, if born, would suffer such physical or mental 
abnormalities as to be seriously handicapped. 


On paper, this seems to be a modest extension of the former law which 
permitted abortion where continuance of the pregnancy would involve a 
serious risk to the physical or mental state of the mother, another example 
of evolutionary change which is such a well-marked characteristic of our 
law-making. In practice, the result has been very different; abortion has 
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become generally available, if not yet quite on demand, but subject only to 
the attitude of the surgeon concerned or of the clinic to which the woman is 
referred. It is important to understand why this has happened, because it 
demonstrates the limitations of the rule-making process and of law- 
enforcement, which are closely related. 


Prohibitory laws can only be enforced if they are clear and specific, so that 
breaches can easily be detected and proved by evidence: exceptions must be 
no less clear and specific. If the provisions which create exceptions are 
vaguely drawn, the prohibitions become virtually unenforceable; the police 
cannot prosecute unless they are in a position to prove by evidence in court 
that the case does not fall within one of the exceptions and, in this context, 
such evidence is rarely, if ever, available if the abortion is performed by a 
doctor, in a recognized institution. 


In the case of abortion there is only one exception which fulfils this 
requirement, that is, serious risk to the physical health of the mother. In 
1939, in the famous Bourne case, the exception was extended, by judicial 
interpretation, to include serious risk to mental health, and from that time 
onwards abortions performed by doctors in an operating theatre, for all 
practical purposes ceased to be controllable by law, but for a few excep- 
tional cases. 


The result is that in this country the decision to terminate now depends on 
the wishes of the pregnant woman and the moral views of the doctor whom 
she consults, provided only that the pregnancy has not reached the stage 
when the risks are unacceptable to the surgeon, or the fetus too like a 
human baby. Legislation therefore, has largely failed to achieve its purpose 
in this case. Attempts to “tighten up” the law are almost bound to fail: the 
only effect will be to make it somewhat more difficult (and therefore more 
expensive) to obtain an abortion. 


In the United States, the approach has been quite different, mainly because 
they have a written constitution and a Supreme Court which has power to 
over-ride the state legislatures and declare their laws invalid if they are held 
to infringe the written constitution. 


The Supreme Court, in 1973, starting from the basic rights of the preg- 
nant woman as an individual under the United States constitution (of which 
there is no equivalent in our law), proceeded to define the extent to which 
her freedom of choice could be curtailed by legislation. It laid down three 
rules: (i) up to the end of the first trimester the decision is a matter for the 
woman and the doctor; (ii) after this period the individual states, if they 
wish, may pass laws regulating abortion procedure in the interests of the 
health of the mother, and (iii) after the stage of “‘viability’”. the states can 
prohibit abortion except where it is necessary for the preservation of the 
life or health of the mother. This is a pragmatic and an essentially arbitrary 
solution but, I think, less unsatisfactory than our attempts to resolve the 
problem. 


It is important to recognize that the court based its judgment upon the 
legal rights of the woman, that is, rights created by the law in force in their 
society, of which there is nothing comparable in this country. In contrast, 
phrases such as the “Right to Life” or the “Right to Health”, refer to moral 
rights which have no legal force and therefore cannot carry the argument 
any further than the original moral assertion in support of which they are 
used. Nonetheless, such phrases seem to convey much more than this and so 
tend to produce great confusion of thought and feeling, because neither the 
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British nor the American legal systems specifically recognize the right of the 
fetus to life. 


On this point, the Supreme Court observed, “We need not resolve the 
difficult question of when life begins. When those trained in the respective 
disciplines of medicine, philosophy and theology are unable to arrive at a 
consensus, the judiciary, at this point in the development of man’s know- 
ledge, is not in a position to speculate as to the answer.” 

This is an extremely important dictum which carries wide implications for 
medical ethics generally. At its narrowest, it demonstrates the limited scope 
within which judges must operate; that they must reach their decisions on 
the evidence before the court. In a wider context, it shows again that ulti- 
mate responsibility for such decisions lies with those who have the power 
and the knowledge to make them, and it is highly relevant to another 
important question which is presently under debate—the issue of brain 
death versus cardiac death. 

Courts in both countries are likely to be unwilling to speculate on the 
question of when life ends, and they will answer the question by saying, ‘The 
patient is dead when an authoritative body of responsible medical opinion 
holds that he is dead”. Hence the crucial importance of the paper which was 
published in November of last year by the Conference of the Royal Colleges 
and Faculties of the United Kingdom, entitled “Diagnosis of Brain Death” 
and an earlier paper published in 1968 by the Harvard Medical School. The 
former contains this statement: “It is agreed that permanent functional 
death of the brain stem constitutes brain death and that once this has 
occurred further artificial support is fruitless and should be withdrawn.” 
It can be said with confidence that the courts will in future accept and act 
upon this highly authoritative expression of medical opinion, provided only 
that the diagnosis of death is made in accordance with the criteria specified 
in detail in the paper. 

Advances in medical knowledge and technology are, to an increasing 
extent, drawing doctors away from their traditional relationship with their 
patients, which was purely therapeutic in character, into new kinds of 
relations in which their skills are in demand for a variety of non-therapeutic 
purposes. Abortion, although it still purports to be a therapeutic procedure, 
is, in truth, an example of the latter type of essentially non-therapeutic 
interventions. These inevitably cause a proliferation of ethical problems, for 
two main reasons. First, the therapeutic intention, that is, to relieve suffering 
or preserve life, is sufficient in itself, provided it is genuine, to justify most, 
though not all, forms of medical intervention. Secondly, in all non- 
therapeutic situations the doctor has a free, or almost free, choice whether 
to participate or not, and therefore has to make his decisions consciously 
and deliberately, without the screen of therapeutic necessity, which some- 
times conceals the real element of choice which underlies decisions in the 
normal doctor-patient relationship. 

The “patient” (using this word in its widest sense) is, of course, in a 
reciprocal position; in non-therapeutic situations he or she is just as free as 
the doctor to participate or not: in the therapeutic situation his or her ambit 
of choice is limited by the circumstances, and as illness progresses a time 
comes when it is eliminated altogether. The relationship is thus essentially 
one of co-operation between two individuals in the making of choices. 

Consent, in varying degrees on both sides, is therefore the crux of it. 
Medical ethics, in fact, is largely pre-occupied with questions of consent in 
one form or another. Unfortunately, however, it is a complex concept. Like 
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the word “possession”, it sounds simple enough, but its meaning gets more 
elusive the more closely it is examined. 

In recent years, mainly in the medical profession, the phrase “informed 
consent” has come into general use in an attempt to alleviate this difficulty. 
To a lawyer it seems to beg the question, because uninformed consent, that 
is, mere verbal assent, is to him no consent at all, and of no significance. He 
is accustomed to the concept of differing qualities of consent, graduated 
according to subject-matter and circumstances, but based on the general 
principle that adults are responsible human beings, who must be taken to 
mean what they say and to accept the consequences, unless the circum- 
stances are really exceptional. 

For example, it is almost impossible, in the absence of fraud or duress, to 
escape the consequences of consent to a marriage ceremony, or in the mak- 
ing of a contract, by claiming that the consent was not “informed”. On the 
other hand, where there is a dependent relationship between the persons 
concerned, for example, solicitor and client, parents and barely adult 
children, or in some circumstances, employer and employee, the law will 
investigate apparent consents to ensure that there has been no “undue 
influence” and, in appropriate cases, will set aside the transaction as “in- 
equitable”’. 

By manipulating the burden of proof this can be a sensitive regulator: for 
example, if a client makes a gift to his solicitor, the onus of proof that the 
consent was real is on the solicitor, and the court may insist upon the client 
being independently legally advised. The doctor-patient relationship is clearly 
a dependent relationship, which places on the doctor the responsibility or the 
onus of advising and warning the patient, honestly and fairly, about the 
probable consequences of the procedure, and of the risks which may be 
involved; but not necessarily of explaining to him the medical or technical 
considerations involved in it. This is what the phrase “informed consent” 
means and, in the medical context, it is a useful one, because it emphasizes 
that mere assent is valueless. 

But what matters in medicine, as in the law, is the quality of the consent, 
which depends very much on the circumstances or the context in which it is 
given. At one end of the spectrum is the individual’s undoubted right to take 
a risk and at the other the doctor’s superior knowledge and experience. So, in 
one group of cases, such as taking the pill, or using some other form of 
contraception, or even voluntary sterilization, the decision should rest with 
the individual, provided only that the doctor has provided adequate inform- 
ation to enable him or her to assess the risk realistically. 


In this and in other areas, the irreversibility or otherwise of the proposed 
intervention will have an important influence on the quality of the consent 
required. In another, fortunately much smaller group, that of kidney or 
marrow donors, the principle is the same, but much more difficult emotional 
issues may be involved. The desire to save the life of a child or sibling may 
lead or may appear to be leading to unwise, possibly unjustifiable, risk- 
taking. In these and other cases the doctor must respect the individual as a 
responsible adult, but he must first decide whether he is justified in asking 
for the donor’s consent. If the prognosis for a transplant is not good, it may 
well be unjustifiable to raise the question at all. 


Participation in clinical trials raises different problems. Consent is not the 
only issue. Trying out new drugs or procedures on patients who are not 
responding well to established forms of treatment can readily be justified, 
so also can controlled trials designed to compare two forms of treatment, 
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although it will rarely be justifiable to withhold for long a form of therapy 
which is known to be beneficial. On the other hand, the worse the prognosis, 
the greater the risk that the doctor may take with new forms of treatment, 
and the more readily can the patient’s consent be acceptable. 

But clinical trials involving healthy volunteers raise other considerations. 
Generally speaking “informed consent” is the main thing, provided adequate 
toxicity testing has done in animals. But the demands which are now being 
made for the testing of drugs and other substances are becoming so stringent 
and so numerous, partly as a result of recent legislation and partly as a result 
of fears of the appalling financial risks for companies who market drugs and 
similar chemical substances, that the calls on healthy volunteers will soon 
become quite unreasonable and probably unjustifiable. The ethical commit- 
tees which have been set up in most hospitals and research institutions are 
a valuable check on unreasonable or over-enthusiastic research projects. 

Of course, some of the really difficult questions of consent arise from 
children or young people, and the mentally incapacitated or handicapped. 
Young children cannot give a valid consent to any medical procedure, 
because they cannot form a reasoned judgment about it. In such cases 
their parents, or whoever has parental responsibility for them, can normally 
give consent to any therapeutic procedure which the doctor considers 
necessary or desirable in the interests of the child’s health. But it is doubtful 
whether parents can or should authorize any form of non-therapeutic 
intervention which might adversely affect the child. 

Parents are not the final arbiters, because occasionally there may be a 
conflict of interest between parent and child, and the doctor’s duty is to the 
child, not to the parents. Conflicts of this kind arise where the parents have 
religious or cultural objections to various forms of treatment, such as blood 
transfusion or operation. In such a situation the doctor is entitled to act on 
his clinical judgment of the child’s best interests although he would be 
unwise to do so except in urgent cases. If time permits, the conflict of 
interest should be resolved like other conflicts which cannot be compro- 
mised, that is, by resort to the law, but it must be admitted that at present 
the procedures available are unsatisfactory. 

There are two alternatives: one, which is commonly used, is an appli- 
cation by the local authority to the local magistrates’ court for a ‘“‘care 
order”, which transfers to the local authority the parental rights over the 
child, so that they can give the necessary consent; the other is the much 
older proceeding which is nowadays called making the child a ward of court. 

Wardship proceedings are High Court proceedings. They used to have 
grave disadvantages, but since 1971 the procedure has been simplified and 
proceedings can now be brought at any place in the country where a High 
Court judge is sitting, and many circuit judges are empowered to deal with 
them. So in practice it is possible to get a child made a ward of court in a 
matter of hours and get a decision, if it is urgent, almost immediately. 

An immediate application can be made if you can find a judge. 

It has the great advantage over the magistrates’ court proceedings that the 
decision rests with the judge. He has unrestricted powers of summoning 
witnesses, expert or lay, and he can make any order which in his judgment 
the interest of the child requires. If he wishes, he can have the child sep- 
arately represented by a guardian ad litem, usually the Official Solicitor, and 
if there is an appeal, it can be dealt with extremely quickly by the Court of 
Appeal, and when I say “extremely quickly”, I mean within a matter of 
days. 
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I believe that this procedure has great advantages nowadays over the 
magistrates’ court in this type of case and especially in the battered baby 
cases, because in a wardship case the court is only concerned with the 
welfare of the child and the court will make whatever order it thinks right in 
the interest of the child. It is not in any way concerned with apportioning 
blame between parents, or making any findings of guilt at all; it is con- 
ae solely to decide, “Is this child at risk and to what extent is it at 
risk?” 

Wardship proceedings can also be used in situations where some non- 
therapeutic procedure is contemplated to a child. I do not think there is any 
magic in the age of majority, but the same principle applies—in every case 
it is the quality of consent which matters. Teenagers will have definite views 
of their own, which are entitled to reasonable respect, although there may 
be situations where it is justifiable to impose adult views upon them. They 
may refuse transfusion or operation on religious or cultural grounds and it 
may be wrong to over-ride such a refusal if to do sd would gravely distress 
the patient or complicate his future in some way. In a life-saving situation, 
a judge would probably authorize the necessary medical procedure, if the 
evidence was sufficiently clear. 


The recent judgment of Mrs. Justice Heilbron, in Jn re D., illustrates a 
different use of the courts’ powers. That was a case which concerned a girl 
of 11 years who was suffering from a condition called Soto’s syndrome, a 
complex condition involving accelerated growth in infancy, epilepsy and 
mental retardation. Her mother and the doctor who had looked after her 
from infancy decided that she ought to be sterilized and a gynaecologist 
agreed to perform the operation. However, one of the social workers and 
others concerned with her case thought that this was quite unnecessary and 
wrong. 


The doctor and the gynaecologist thought that it was within their clinical 
sphere of responsibility to decide to operate, subject only to the mother’s 
consent. The social worker, herself, initiated ward of court proceedings, and 
the judge, having heard the evidence, not only of the two doctors concerned, 
but also of other doctors and social workers, accepted the view of Professor 
Huntingford, who said: “In my opinion sterilization of a child before the 
age of consent can only be justified if it is the treatment for some present 
or inevitable disease. In this case sterilization is not a treatment for any of 
the signs or symptoms of Soto’s syndrome”’. 


In a case like this, the gravity of the decision is such that the consent of 
the young person herself lacks the necessary quality to justify the proposed 
non-therapeutic procedure. The case is of great importance, because it also 
demonstrates that in non-therapeutic procedures which are potentially damag- 
ing, and particularly if they are irreversible, parental consent is ineffectual. 
Nor can such decisions properly be regarded as matters of clinical judgment; 
they are in fact social decisions, upon which doctors may advise but have no 
power to decide. 


On the other hand, the consent of a girl of this age to go on the “‘pill” for 
contraceptive purposes, or to terminate a pregnancy, would be sufficient 
in itself in most cases. Such a consent would have the necessary quality, 
because the nature of the proposed procedure and its consequences can be 
sufficiently comprehended by the young patient. Similarly, refusal to submit 
to abortion should be conclusive, unless it is necessary to save the girl’s life. 


These principles about consent apply also to the doctors; but in a different 
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way. No doctor can be required to undertake a non-therapeutic procedure 
against his principles. He is as free to refuse as the patient, but he is in a 
professional relationship with the patient and is not entitled to force his 
views on the patient. He has a duty to give honest professional advice. So, 
while refusing to act himself, he should give the patient the benefit of his 
professional knowledge, explaining the pros and cons of the proposed pro- 
cedure and indicating that another doctor might be prepared to undertake it. 

Refusal on moral grounds to undertake a specific form of therapy is more 
difficult. It would be no answer to an action for damages for negligence, 
unless the doctor concerned had transferred the patient to another doctor, 
or had offered to do so and the patient had refused to be transferred. The 
distinction between therapeutic and non-therapeutic procedure is, of course. 
not absolute and may easily be blurred, especially when social and medical 
considerations overlap, but, nonetheless, in practice specific cases can be 
assigned fairly easily to their appropriate category. 

I have left almost to the last the most difficult ethical decisions, which are 
those which involve wholly or mainly the professional strand. Most of these, 
nowadays, turn on the use of advanced medical technology and raise the 
question of withholding certain techniques which are available. The most 
obvious example is the use of what are conveniently called “life support 
systems”’; others include advanced surgical techniques such as the treatment 
of spina bifida, transplants, the use of powerful modern drugs in the very old, 
and the treatment of cardiac arrest. 


As each advance in technology is made, new ethical questions arise, 
particularly in the early stages. The introduction of mechanical ventilation 
has undermined the age-old concept of death, with its clear-cut, unequivocal 
end-point, the cessation of breathing and the stopping of the heart with the 
inevitable consequences which are usually immediately apparent. It is true 
that sometimes respiration and pulse may be so depressed that they are 
clinically imperceptible and so lead to a mistaken diagnosis of death and the 
appearance of movement in the mortuary, but such cases are and always 
were extremely rare. 


Modern technology can now provide substitutes for many bodily functions 
and so can prolong life at the cellular level indefinitely. That means simply 
that the chemistry of the individual cells can be kept going and the trad- 
itional signs of death suspended so long as the machines are running. For 
many years, turning off the respirator seemed to cause the patient to “die” 
and so to be equivalent to killing. For this reason, many patients were 
maintained for years on respirators, supported by skilled nursing and 
scientific management. The doctor thought that his first duty was to pre- 
serve life and that the hand that turned off the respirator killed the patient. 
Yet we all know that some patients on the respirator are alive and some are 
dead; the end-point, from being clear-cut, is now indistinct and blurred, and 
so we needed a different indicator. 


For a long time there was much anxious discussion, often involving 
lawyers, theologians and philosophers, with the inevitable tendency to look 
for a legal solution—a new legal definition of death, statutory or judicial— 
or a moral solution from without. None was forthcoming, but the effect of 
these discussions has gradually taken effect, moulding a change of attitude. 
As experience accumulated, more and more doctors were brought face to 
face with stark realities, and came to realize the practical consequences of 
slavery to the new technology; more and more doctors took the decision to 
switch off the machinery or not to use it at all, and in so doing discrimi- 
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nated, as best they could, between one case and another. So something like 
a professional practice began to develop, which has now been generalized in 
the concept of “brain death”’, as a substitute for “cardiac death’’. 


As I mentioned earlier, this has now been crystallized by the Royal Col- 
leges in an authoritative pronouncement. It is not nearly so precise or reliable 
an end-point as cessation of respiration, but it provides an extremely useful 
guide to the exercise of this difficult clinical decision. It seems to be accept- 
able to lay opinion; in fact, lay opinion has probably run ahead of medical 
opinion on this topic, as the recent Quinlan case in the United States seems 
to demonstrate. 


In that case, the doctors insisted on continuing the life support systems 
against the wishes of the patient’s family, who eventually took the dispute to 
the courts. The family could not control the decision (although they might 
well have refused to accept the financial responsibility for it) and the doc- 
tors, possibly influenced by the present state of American law in relation to 
medical malpraxis, were unwilling to accept responsibility for stopping the 
machinery. 


The judge decided, as was inevitable, that the decision was a medical one, 
and firmly placed responsibility where the power lay. But he indicated that 
there was nothing to prevent the family from removing the patient to the 
care of another medical team. This was done and, contrary to expectation, 
the patient, though in apparently irreversible coma, proved capable of 
survival without the respirator. She did not fulfil the definition of brain 
death laid down by the Royal Colleges. If such a case could have been 
brought in our courts, I have no doubt that the decision would have been 
similar—the doctors must decide whether to continue with the life-support 
system or stop it. So far as I am aware, there is no legal procedure by which 
that sort of question could be litigated in England. 


The history of this, I think, is most instructive, because it demonstrates 
how such problems present at first as acutely difficult ethical questions and 
then become transmuted by increasing experience into clinical decisions 
which, however difficult, are “‘structured”’ or contained within manageable 
limits. The change, provided it is acceptable to lay opinion, takes place 
quietly and without controversy. 


In reaching the present state of practice on this subject two significant 
steps were taken implicitly by the medical profession, and it is as well to 
make them explicit. It recognized that it is concerned with something more 
than the maintenance of life in the sense of cellular chemistry, and so 
implicitly accepted the concept of “‘quality of life’? from which it has in the 
past always fought shy, for obvious reasons. It also has implicitly accepted 
that considerations of cost-benefit cannot be completely ignored. In the last 
few years both phrases have begun to appear in print with increasing fre- 
quency as the profession gradually comes to terms with them. Ten or fifteen 
years ago, mere mention of either was enough to precipitate an emotional 
response from most doctors. Now they are explicit and can be discussed and 
debated rationally—an important advance from many points of view. 


This is illustrated by the truly horrifying story of the surgical treatment of 
spina bifida, which demonstrates all the stages of this process. Lorber, in his 
1975 Milroy lectures, entitled “Ethical Problems in the Management of 
Myelomeningocele and Hydrocephalus”, has traced it in detail, from the 
successive triumphs of surgical skill by which one obstacle after another was 
surmounted, culminating in the invention of the Spitz valve which, at last, 
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made it possible successfully to control the accompanying hydrocephalus. 
But, as the years passed and the children who had survived innumerable 
operations reached the age of about 15 years, the results of these immense 
efforts became painfully apparent. In the Sheffield series, out of 848 children 
operated on between 1959 and 1968, only six had no handicap and over 
80 per cent had severe multi-system physical defects with little or no pros- 
pect of anything but an invalid existence. 


Fortunately, something of value has been salvaged from this bitter disap- 
pointment. Sufficient clinical experience has been accumulated to make 
possible at an early stage of the child’s life a reasonably accurate prognosis 
for surgical intervention, so that the decision to operate or not can now be 
made on a rational basis with full knowledge of the ultimate consequences. 


Dr. Lorber expressed his conclusion in these words: 


“Doctors and the public today have to consider whether the vast resources of learning, 
skill, manpower, time and money needed to keep some extremely handicapped persons 
alive, maybe against their will, are wisely spent. Is it right to allow technique to triumph 
over reason and compassion? The doctor’s primary duty is to do his best for his patient. 
Normally, this means saving life, but saving or prolonging life is not necessarily the best 
for all patients and may be actively harmful. 


“If, therefore, today a surgeon is faced with a newborn baby with an extensive 
myelomeningocele, he should not consider this as an immediate tactical problem, but 
should think of the life that lies ahead for the baby. If he would not like such a child 
of his own to survive, he should take the logical long-term strategic view and resist the 
temptation to operate.” 

It is difficult to exaggerate the importance of this conclusion, which 
applies to more and more of the problems which confront doctors today. 
The Quinlan case is very much a case in point. The result of all the appli- 
cations of medical technology should be evaluated as soon as possible in 
terms of quality of life of the survivors and of cost-effectiveness. This is now 
happening on an increasing scale; the virtuoso blaze seems to have died 
down in transplant surgery; the early excitement in the treatment of cardiac 
arrest seems to have been cooled by the broken ribs and other injuries in the 
old and moribund, or the vegetative survival of some of those whose cardiac 
arrest was “‘successfully” averted. In each case experience leads to the 
adoption of a professional practice, and what was once an ethical problem 
becomes a clinical one to be debated in terms of prognosis. 


In some ways, surgeons are more fortunate than physicians; their inter- 
ventions are dramatic, unequivocal and of the all or nothing variety. 
Physicians’ problems are much less precise. Many of them concern the 
treatment of the very old. Failure is a gradual process, with intermittent 
acute episodes of illness, which can be treated by antibiotics and other 
drugs successfully, in the sense that death can be fended off for a while. 
General practitioners have always had to face problems of this kind, but in 
the past decisions must have been less difficult. The capacity to treat illness 
was much more limited and success more doubtful, so it was not too difficult 
to withhold treatment, distressing to the patient, and uncertain in effect. 


Today, capacity to treat is enormously increased and life can be pro- 
longed without difficulty, but with what effect? Is it always right to use 
modern drugs to drive away the “‘old man’s friend?” Here, too, the power 
provided by modern technology ought to be controlled by co-operative 
responsibility in its use. Dr. Lorber’s conclusion, mutatis mutandis, is very 
much in point. Physicians, too, should consider the quality of life they are 
able to preserve and the consequences of interfering with the natural pro- 
gress of life towards its end. But the responsibility is theirs and theirs alone. 
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It cannot be shared with relatives, although in appropriate cases it may be 
tactfully explained to them or discussed in general terms. Once again, 
experience of the profession as a whole and of the individual physician will 
gradually convert the ethical problem into a clinical judgment. Thank you. 
(Applause) 


‘THE CHAIRMAN: Lord Justice Ormrod has kindly said that he will deal 
with questions, if any of you wish to put questions to him. In doing so, will 
you please give your name, so that it may be accurately recorded. 


DISCUSSION 


Mr. TayLor: You mentioned clinical trials in your address. Ir the present state of 
scientific knowledge, so far as I am aware, clinical trials on human subjects are the only 
reliable means of establishing the safety and quality of new drugs. The complexity of 
obtaining legally sustainable consent from children seems to me to present serious 
obstacles in the advancement of drugs designed particularly for children. There is no 
doubt that for trials to be successful the drugs have to be administered to patients of 
the right sex and age for which the drugs are designed. In the case of drugs designed 
particularly for children, it seems to me that this presents a serious dilemma. I wonder 
what are your views? 

Lorp Justice OrmMrop: IJ agree with you. I think it is an insoluble dilemma and I 
know of no way of solving it. I cannot see how you justify it. 

Mr. Ascuer: I would like to ask Lord Justice Ormrod this question. He has talked 
a great deal about clinical trials. Does he think that the law has any place or should 
have any place in the control of medical research, not so much towards a particular 
patie:it, but in the general field? I am thinking particularly of research into cellular 
chemistry and genetic manipulation which one hears about. To a layman: such as 
myself, it can sound frightening, although I don’t know whether with justification or 
not. Does he think that the law has any place in controlling this at all, or should it be 
controlled? 

Lorp Justice OrmMrop: I do not think the law has anything to do with it. It is a 
political decision, if anything, and if a political decision is made that people should not 
be allowed to tinker about with genes, Parliament will have to devise a suitable piece of 
legislation and then somebody has to enforce it. History does not suggest that it is a 
promising prospect. After all, how many people had their heads cut off because they 
would persist in carrying out experiments which were considered to be immoral? ‘Those 
doing it have got to be the people responsible, and I think it a mistake to shift that. 

ProFr. Datra: I am not a member, Sir, but I hope I may be allowed to ask a question 
as a visitor. It was an interesting address, Lord Justice Ormrod, and you did ask a 
question, which I think you posed in the first half and answered in the second half, and 
that is, if a doctor felt that, for various reasons, he could not do something, it was his 
duty to offer the patient the opportunity to seek another opinion. However, I wondered 
what you thought about the effects of decisions made by certain governments? For 
instance, the United States are saying that we should not have saccharin in our drinks, 
and that we should wear safety belts, etc. I am sure you will say that these are political 
decisions and therefore beyond your sphere, but I think that these are matters which 
perhaps we as doctors might have something to say about. 

Lorp Justice Ormrop: I say that they are political, and they are characteristically 
political, because they are nearly always over-reactions to a situation which calls for 
some form of control, but not the absolute or far-reaching one of the doctor. The 
American food and drug administration have done some good things and some crazy 
ones. Their Congress has passed legislation which says that any substance that can 
produce cancer in mice or other animals, no matter whether they feed the poor 
creatures on nothing else but that substance—this is saccharin—should not be used. 
This is crazy, and you cannot blame the law for that. 

Mrs. JANET THURSTON: Mr. Chairman, I was interested in Lord Justice Ormrod’s 
comments centring on “How valid is valid consent?”, particularly in relation to the 
consent form which everybody signs in hospitals before they have an operation. There 
are two points. First of all, the patient is not really in a position to refuse to sign. If he 
urgently needs treatment to preserve his life, he is hardly in a position to refuse to sign 
the form, which in effect says that he gives permission to the surgeon to do anything 
which he considers necessary. Secondly, I think it is generally realized that no matter 
how carefully you may explain a clinical situation to a patient, he seldom completely 
understands at the time. I am interested in finding out how valid you feel these forms 
are, which we diligently insist on being completed? 
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Lorp Justice OrMRop: It is just another piece of paper in the case notes, which 
is put there by the administrators at the behest of their lawyers, and when the crunch 
comes the court will say, ““Well, what’s the good of this?” It is practically impossible 
in England today to get a case on its feet against a doctor. “Trespass of a person” is 
the cause of action which is appropriate in regard to operating on somebody without 
consent. The courts just regard that as an antediluvian remedy and will say, “Was this 
negligence by the doctor, or was it not?’ If he took no reasonable steps to explain the 
situation in ordinary language to the patient, then that is fine. You have to bear in 
mind that there are maverick doctors around and that every now and again someone 
goes and sterilizes a woman when doing an appendicectomy, because he thinks it is 
better for her as she has had so many children. If you do that kind of thing, you are 
asking for trouble in any legal system. 


Dr. MarGaret AGERHOLM: First, on the abortion issue, one is allowed to do an 
abortion if the child is going to be handicapped. I think it is arguable, though not 
entirely sophistry, to say that to be born an unwanted child is a serious handicap. I 
work with children and it has struck me more and more that we do not pay sufficient 
regard to a child being born to a mother who does not want it. Anyone who is pre- 
pared to say that a child must be born seems to me to have the obligation to see that 
it is born in proper circumstances. That is what gets me angry with some members of 
Parliament, who do not seem to recognize any responsibility to a child when it is born. 


Secondly, I was anxious at your apparent approval in regard to making children 
wards of court. I know that it is acceptable in some situations, but if, for instance, you 
make a child a ward of court in order to give it a transfusion which is against the 
family’s belief, I know that you can end up with a child that is alive but rejected. 

Lorp Justice Ormrop: Surely that is why the ward of court proceedings are so 
valuable, because that is exactly the issue that the Judge has to decide. 


Dr. AGERHOLM: What I am worried about is that the Judge does tend to decide more 
about life than death and the steps which need to be taken to save its life, ignoring the 
fact that it will be a rejected child. 


Lorp JusticE Ormrop: Some Judges do, perhaps: some do not. 


Dr. AGERHOLM: This is also related to your comments about the spina bifida children. 
I am aware that the original agitation about the large number of children operated on 
in Sheffield was partly due to the demand of parents up there, who saw better results 
at the beginning, and they then made a fuss and demanded that the control of the child 
should cease. I think that we are being wise after the event, but it seems that the 
decision is not whether one would do it to one’s own child, which I think is what you 
said; I think it is whether the parents may feel that they should have insisted that it 
lived for the rest of their lives. 

Lorp Justice Ormrop: I think that that is where the decision is wrong. That 
decision has to be made by the doctor in the interests of the child, and the interests of 
the child may include the anticipated response of the parents, which I understand, but 
it is not justifiable to perform that kind of operation because the parents want the child 
kept alive. 

Dr. AGERHOLM: It is something which is said often if the child is not going to be 
wanted. Those people who have worked with Thalidomide and spina bifida children 
know that many of them have said that they disapprove of this idea, even the severely 
handicapped. So there is the feeling that the decision taken by the parents or doctors 
was right, although it is now condemned by other doctors and would not be carried out. 
There is much evidence that handicapped people do not wish to have it done. 


Lorp Justice Ormrop: I entirely agree. 


Dr. AGERHOLM: You said that they take the decision in the interests of the child, but 
I wonder if that is so? 


Lorp Justice Ormrop: The only person who can do that is the independent Judge or 
the doctor, otherwise you end up by operating on every child. It must depend on the 
individual doctor. 


Dr. AGERHOLM: Yes, but in Sheffield the doctors seem to get everyone to agree that 
they will have nothing done and someone else gets a higher authority to have something 
done. 

Lorp Justice Ormrop: All one can do is set the framework on which the doctors 
have to decide it. 

Mrs. Cuapwicx: I wanted to ask a question which was the reverse of the lady 
before last. I may be labouring under a misapprehension, but I think it is possible to 
sign a paper to say that you do not want to have your life prolonged. 

Lorp Justice Ormrop: It is certainly possible. 


32 


Mrs. Cuapwicx: In other words, when people come to a certain age, they can, I 
believe, be asked by their doctor. 

Lorp Justice OrmMRop: Yes, there is nothing to stop them doing that. 

Mrs. CuaDwick: Would that not be a procedure which would assist the medical 
profession and also the Judge, if we made up our minds while we were well whether 
we wished to be kept living? 

Lorp Justice OrMrop: Someone would be asking if you were well! (Laughter) 

Mr. Jayvera: Lord Justice Ormrod gave us a wonderful exposition on modern 
medical ethics and the influence of technology and science on medicine, but as we are 
all aware there is another aspect with which we have to deal. Often doctors become 
involved in contractual arguments and industrial disputes with their employers, which 
is usually the State. Perhaps you would like to come back again some time and give us 
a talk on that aspect of the medical profession? 

Lorp JusTicE OrMRoD: May I answer at once—No! (Laughter) I do not put my 
head into more than hornets’ nest! 

THE CHAIRMAN: Ladies and gentlemen, the time has come, unfortunately, when we 
must close the discussion. I am sure I speak for you all when I say how grateful we are 
to Lord Justice Ormrod, not only for his instructive and lucid paper, but for the way in 
which he faced up, if I may say so, to the essential problems which have to be faced 
in this sort of context. I have found this of fascinating interest, as I think you would 
have done, and the discussion which has taken place shows that you have done. I am 
sure you would wish to indicate your thanks to Lord Justice Ormrod and your gratitude 
to him for coming tonight and giving such an interesting paper and, indeed, a delightful 
evening. (Loud applause) 

Lorp JusticE OrmMrop: Thank you very much. 


REVIEW 


Daniel McNaughton: His Trial and the aftermath. Edited by Donald West and Alexander 
Walk. Gaskell Books. 1977. Pp. 185. Paperback. 


Daniel McNaughton has always been a fascination. He shot and killed the wrong 
man. Solicitor and counsel appeared for him. The trial was very speedy, and took just 
two days, Friday and Saturday, 3rd and 4th March, 1843. The judge stopped the case, 
and the Solicitor General did not ask for a conviction. It was debated in the House of 
Lords on 6th March, 1843. Subsequently the judges attended at the House of Lords and 
gave opinions on abstract questions of law, the famous, or infamous, McNaughton rules. 
There are discrepancies in contemporary reports of the trial. The medical men 
vigorously debated the issues in the journals of the time. McNaughton went to Bethlem, 
and thence in 1864 to the newly opened Broadmoor. The spelling of his name continues 
to cause controversy-—his own signature exists but it is illegible. A sketch of him at the 
time of his trial exists, and a photograph of him in later years in captivity. It seems 
that today McNaughton would be diagnosed as suffering from delusional psychosis, a 
schizoid personality, a condition of severe chronic schizophrenia. For over a hundred 
years after 1843 the doctors and the judges and the lawyers and the juries struggled 
with the McNaughton rules. Irresistible impulse caused endless difficulty. James 
Fitzjames Stephen proposed a statutory formula, without success. The Atkin Committee 
report of 1924 achieved nothing. Juries continued to decide between conflicting expert 
witnesses. Then in 1957 came diminished responsibility, to be followed in 1965 by the 
abolition of the death penalty, and the McNaughton rules very quickly became obsolete, 
they have not been pleaded because the stigma and the disposal have been unacceptable, 
and diminished responsibility has replaced them. 

The baleful influence of the McNaughton rules has been felt abroad. In the USA, 
with 51 states, the rules still linger on in many parts, though increasingly replaced by 
the new Durham test or the American Law Institute test. In Australia some states still 
have not abolished them, with the result that these “‘discreditable”’ rules have deprived 
the common law of its natural capacity for flexibility and development. 


Indeed a fascinating if rather depressing medico-legal story. A dozen contributions on 
all these aspects and many more by a team of distinguished contributors makes for 
fascinating reading. 

ALEC SAMUELS 


